Globalization and the Law
Against a background of a growing amount of case law, commentary and scholarship in the field of transnational human rights litigation, one of our tasks is to reflect on the ways in which law has been able and might in the future be able to address the different issues raised by this phenomenon. The fact that "movements to bring justice for historical wrongs" 8 have been developing with various dynamics and degrees of success -depending on the evaluation of the outcomepoints to the intricacy of the whole undertaking. 9 Comparing the different assessments of the motives, procedures and substantive law; considering the outcome of and the relationship to alternative routes inside or outside of the law and litigation -whether criminal or civil -; we only begin to realize the challenges confronting the law -and to those teaching it. 10 At the end of this paper, there will follow a brief reflection on the growing difficulty of upholding clear divides in law school curricula between so-called basic, core curriculum courses on the one hand and "international," and comparative subjects on the other. 11 Before undertaking that discussion, however, this paper presents a tentative approach to understanding the complexity of globalized law. A closer look at transnational law and, in particular, at transnational human rights litigation or transnational civil litigation [TCL] will serve to sketch the ways in which any analysis of the rise and fall of formalist 'classical legal thought' and the emergence of 'the social' as the subsequently dominating theme in legal theory); while Kennedy's article still holds the promise to extend (in a sequel) to globalized law as such, see for an assessment of 'the social' in transnational civil litigation: Scott/Wai, Transnational Governance of Corporate Conduct through the Migration of Human Rights Norms: The Potential of Transnational "Private" Litigation, in: (JOERGES/SAND/TEUBNER EDS)., supra, note 5, at 294. backgrounds and prospects of TCL is likely to unfold in a fragmentary, opened discourse in which voices and vocabulary from other times 12 and disciplines 13 inevitably find their way into legal argument.
I. Transnational Civil Litigation as a Looking Glass
The phenomenon of transnational civil litigation [TCL] offers itself as a fruitful instrument through which we can critically assess contemporary aspirations of a globalized law. In the caselaw and scholarship on TCL, we find an abundance of classroom-worthy examples of exhausted doctrinal figures, odd comparisons and weakly reasoned standards, of intricate fusions of law and politics, of theory and myth. 14 TCL's struggle to gain ground in a world where we must console ourselves with symbolic advances and gains in the light of repeated failures in the courts 15 presents numerous challenges to legal theorizing that so often self-assuredly dismisses "unknown" or new claims and at the same time remains very skeptical towards an interdisciplinary assessment of legal argument. 16 Against this background, this paper suggests that drawing analogies between theory building on the international level of legal scholarship and that which is going on within domestic law can help us understand the challenges of globalized law and globalized legal scholarship. 12 These challenges present themselves in contemporary theory building in international and, more precisely, transnational law, meaning the difficult-toembrace field of study of border crossing regulatory, adjudicatory and normative interaction of state and non-state actors. 17 Transnational law, as more fully conceptualized by Philip Jessup, 18 and subsequently redefined and reassessed many times, aspires to allow for an observation and explanation of the transformation of individual and collective bodies, "private" or "public," of their actions and of the rules they follow or even produce, through a process of reflexive autonomy from the otherwise state-centeredness of traditional international law. 19 Indeed, the formula of "transnational law" continues to be more a promise than a descriptive term that would itself already be firmly embedded in mainstream scholarship. One explanation for this might be the previous attempts to define and to defend the transnational against a predominantly state-centred "Westphalian" understanding of public international law. 20 From this perspective, the world is differentiated into domestic, i.e. intra-state spheres of societal activity, and into international ones, where states, governments and officials interact. 21 The phenomenon of litigation brought before foreign courts for distant human rights violations, perpetrated by governments or private actors, however, forcefully undermines these categories. While many questions remain regarding the admissibility of such litigation, the numerous attempts to bring instances of past
and distant injustice to courts -ever since the groundbreaking Filàrtiga case in 1980 22 -serve as a testimony of the present challenge. Thus, it would be against this background that we might accommodate ourselves to the use of the term transnational to address and to identify the phenomenon of civil human rights litigation before foreign courts. 23 Moreover, however, the term transnational captures the ambiguous quality of such litigation in a wider sense. No-one can deny that there are more problematic aspects to such human rights litigation than mere issues of procedural or even substantive law. What becomes obvious in the light of newspaper reporting on cases such as Bouzari 24 or the Arar affair in Canada, 25 is an increasingly widespread discussion, concern and awareness of distant rights violations, regardless of the level of (legal or other) expertise in effectively prosecuting the perpetrators. Whether or not such awareness amounts to a global public sphere, to a global civil society, to a ubiquitous transnational human rights dialogue, or even a constitutionalized sphere of world law, 26 there are certainly strong signs of increased border-crossing activities among private parties and public officials addressing instances of human rights violations worldwide. 27 One of the pertinent questions then is what role law can play in this regard. Is law's dominion merely the demarcation of fora for litigation or is it the establishment of procedural and substantive rules that allow for a universal treatment of human rights issues? Where and how, between these minimum and maximum scenarios, are we to identify a starting point for an assessment of the role of law? Globalization and the Law II. "To the understanding of transnational legal problems we may then address ourselves" 28 The central argument put forward here is that we need to complement the current attempts at widening our conceptual horizon for an adequate treatment of new claims, identities and entities; and a new conceptual horizon for their "translation" 29 into legal language, eventually materializing in an increasingly interdisciplinary exploration of legal claims by other perspectives. 30 As odd as this might seem in light of the view that many contemporary appearances of "governance without government" suggest that much of our traditional theorizing and modeling is rendered useless, this paper's proposal is to look back to the nation state in order to revisit the ways in which we have learned to speak, to develop, and to fight over political power and government by law in that context. Against this background we shall be able to better discern and confront the challenges that emerge from the ongoing multiplications and fragmentations of legislative and adjudicative sources. 31 Revisiting central vocabulary of democratic government, such as state, rights, separation of powers, legal process, representation, rule of law, federalism and democracy will allow us to realize the degree to which our learned, tacit understandings continue to inform our contemporary conceptualizing of new claims and new forms of rights as well as their genesis, recognition and enforcement. Consequently, our attention will again have to turn to the actors, now not acknowledged by a realist International Relations perspective which focuses on power, 32 but nonetheless apparent from a jurisgenerative perspective. Concentrating on the new and manifold ways in which norms are being produced, communicated, recognized and followed, 33 we shall begin to grasp the complexity of the changing landscape of norm-producing actors. 28 PHILIP JESSUP, TRANSNATIONAL LAW 11 (1956) . 29 
B. The Globalization of Regulatory Theory
With regard to changes in public governance sub verbis privatization, selfregulation, public-private partnerships and private ordering, we need to consider the following elements for a better understanding of the transformation of law:
Proliferation of arenas and levels of regulation (Litigation, treaty law, organizations, government agency networks) ii)
Alternative routes of criminal prosecution and of civil litigation as reflected in the troubled creation of the International Criminal Court on the one hand and the (no less troubled experiences of) transnational civil human rights litigation on the other iii)
Changes in the modes of regulation (contracting, resort to "soft law" and recommendations, best practice codes, "conventions")
I) Institutions and Processes
The suggestion put forward here is that an unrealized wealth of interaction and of its normative foundation can be found in the zones between these different disciplinary approaches. They are, however, characterized -much as are the utopian claims of the 20 th Century for the regulatory welfare state -by a structural and normative exhaustion. 34 The current state of theorizing within these schools of thought within the respective disciplines -economics, political science, sociology and law (e.g. comparative law) -reflect overarching attempts at extending the applicability and theoretical reach of the disciplines' own instruments. Each discipline betrays an internal struggle to adapt to two main transformations in the social sphere. These changes touch upon the actors with which these theories are concerned and the actions performed by these actors. The proliferation of actors in the domestic and the international scene informs the theorizing on current changes in methodology in light of globalization and privatization. The erosion of traditional standards of identifying and assessing actors is paralleled by an ever increasing differentiation of actions performed by these actors. Ultimately, concepts such as regulatory intervention and societal self-regulation that were modeled on a clear boundary between the state and the market, between public and private, eventually fail to capture the hybridization of contemporary public, private, quasipublic actors and their actions.
For example, law and legal science engage in a painful adaptation of their instruments and vocabulary to a multifaceted world of political actors, but this is often done by resorting to the very notions that now seem to have lost so much of their validity. The fate of the attempts to succeed in the sphere of transnational civil litigation very much reflect the resistance from legal science to accept the erosion of boundaries and of the foundations for an authoritative take on the shaping of law for a certain constituency. At the same time, TCL underlines the law's confines and the need to put these to a constant test both practically and normatively. The degree to which TCL (e.g., against multinational corporations 35 ) serves to expose the embeddedness of "private" enterprises in a web of public and private regulation on a domestic and international level is reveals the public function of private litigation. Thus, TCL reemphasizes the findings of the Legal Realists and their critique of private power. 36
II) The Law
Under the pressure of transforming state functions, the demise (and the possible reconception) of the regulatory welfare state of the Western World in the 20 th Century has had a strong impact on the role and function of law itself. This has led to an important inquiry into the nature of the law long before the contemporary findings of a seemingly ubiquitous emergence of "soft law." In the 1970s and 1980s, the keywords characterizing this critique included: [Vol. 05 No. 12
These keywords point to theoretical assessments focusing on:
-post-regulatory law 40 -reflexive law 41 -law of the post-interventionist state 42 -societal self-regulation/private interest government/private law making 43 Today's assessments build on this work. The following phenomena are discussed and are of importance for our assessment of any normative dimension of regulatory interaction:
-horizontal effect of constitutional law, 44 -constitutional analogies 45 If we compare this narrative, to the narrative offered by Harold Koh in 1996 of the development of U.S. American legal theory, 50 we begin to realize the importance of seeing the connections between developments of comparative constitutional law 51 against a troubled comparative law science 52 and the intricate exploration of comparative law in private international law. 53 These connections, however, must be considered alongside the national discourses on legal development and the international(ist) ones. Furthermore, we may recognize the otherwise hidden and unrealized implications of ceaseless assessments of the law's role in struggles over sovereignty, territory, and limits to litigation. Koh masterfully and very sensibly sketches the background of ideas and events driving the development of US legal culture. In fact, it is only against such a rich reflective background that we can begin to understand what is at stake when we engage in discussions over the merits and the backdrops of TCL. The Political Economy of Jurisdictional Competence for human rights litigation, then, literally unfolds in a competition of different cultural worlds.
C. Transnational Law
There is still much skepticism against what is believed to be a premature dismissal of the state in favor of models of a "global civil society" 54 or an emerging "global Bukowina" 55 -even among those scholars who devote their work to a critical investigation of the new forms of governance beyond the nation state. What this 49 skepticism seems to express most clearly, however, is a continuing discomfort with the ways in which law has been used and continues to be used for (making sense of) global governance. Beyond battles over the waning and waxing of nation states in the process of globalization, there appears to be a strong consensus that the state, even if in changed form, continues to be much more than merely an artifact in international law and the development of legal theory. 56 Indeed, the state is widely regarded to be undergoing dramatic changes with regard to its regulatory capacities and, more importantly, its regulatory forms and instruments. 57 In this light, we need to reflect on our capacities and instruments to bring law to bear on these changes. But, how are we to do this? Only a parallel view of both of the governance experiences made within the nation-state and those arising from the "post-national" constellation 58 can offer explanations for our present difficulties in addressing the exhaustion of legal norms. Only by creating a dialogue between regulatory law and lawyers of the nation state and international lawyers contemplating the normative weight of international legal norms and the globalization challenges to a state-centred and law-based understanding of political order can we hope to understand the present situation. It is, in fact, only against the background of such a domestic-international dialogue that we may understand the various legal, political, cultural and historical aspects implicated in transnational human rights litigation. Just as the debate over "humanitarian intervention" that arose with the Kosovo War in 1999 was hardly a discussion only among international lawyers and even less one only concerning international law, 59 the discussion about "international law in domestic courts" 60 is a much more general 56 one. It is a discussion over the merits and scope of transnational human rights litigation, over sovereignty issues of defendant states, corporations or individuals, and over the viability of addressing not only distant but also past injustice by way of litigation. Seen in this light, we can cut through the complex maze of territoriality issues, procedural obstacles, "diplomacy," 61 immunities and statutes of limitations and, instead, perceive of the nascence of transnational civil litigation as of a valuable opportunity to reevaluate our understanding of regulatory law as such.
D. Law and other Discourses

I. The State
As suggested, such dialogue can be started by tracing the use of central terms and concepts both on the domestic and the transnational level. The "state" is one such concept. It remains heavily implicated in the growth and further differentiation of transnational human rights litigation, one more recent example of this being the fate of the Holocaust-Era litigation in US American and German courts. 62 This litigation was mainly pursued during the second half of the 1990s and was characterized by a mesmerizing flourishing of public and private actors that participated and accompanied the proceedings. Throughout this litigation the state played a decisive role. While, by now, there are numerous accounts on the role of the state in this process, in particular of governments and their diplomats involved in negotiations accompanying and eventually bringing an end to litigation but, nevertheless, obtaining pecuniary compensation, 63 64 Mainly for the recompensation of never paid out so-called dormant bank accounts in Swiss Banks, insurance claims as well as for looted assets and slave labor. in these cases. While a wide consensus recognizes the merit of international diplomacy to short-cut possibly never-ending and ultimately failing litigation efforts in favor of fund-creations and lump-sum settlements, 65 this view tells us nothing about the continuity of state politics in the general administration of the litigation process from an historical perspective. While diplomacy is offered as a savior to allegedly hopeless court proceedings, we learn nothing about the history of that very diplomacy that prevented both court proceedings and compensationas well as recognition of the perpetrators' crimes -since the time the crimes occurred. 66 But, the view depends on the glasses we are wearing. Seen through the lens of the applicable law, the history of holocaust litigation had largely been one of failure. 67 Seen through the lens of international politics, the rising class-action proceedings in the 1990s had to be treated not as legal issues, but as issues of international politics, diplomacy, and bi-and multilateral agreement. On the domestic level in Germany, what arose was a complex interplay of private and public, eventually legislative initiative to create a compensation fund to end all litigation. Already during its conceptualization and its creation process, courts began to refer to this "political venue" that would ultimately preclude a court hearing a related case. 68 Internationally, Berlin and Washington reached an agreement by which the U.S. government would issue a so-called Statement of interest to its judiciary pointing to the political resolution of the compensation claims that were still being brought before U.S. courts. The German parliament waited until a Statement of interest was issued before declaring "legal peace" in May 2001, thereby clearing the way for the German Foundation "Remembrance, Responsibility, and the Future" to pay individual compensation to former Forced or Slave Laborers under the Third Reich. 69 
II. The Deafening Noise of Litigation
Searching for explanations of this development one is confronted with a complex situation of conflicting interests. A reading of contemporary assessments of the Holocaust-Era Litigation reveals a strong predominance of the participants' focus on monetary compensation. 70 As mentioned already, while there is certainly much 69 German industry wide initiative to create a compensation fund to end class action suits for forced labor recompensation, the present author and his collaborator, Libby Adler, envisioned working together on the litigation and the Foundation with a particular focus on the regulatory aspects of the Foundation. Thus, our original focus was the changing face of public services and the emerging phenomena of 'private ordering' and societal self-regulation. We therefore aimed at exploring the relevance of private law theory within new forms of public service delivery and delegations of public duties (and powers) to private actors. The Foundation offered itself as a perfect instance where a regulatory function, while clearly demarcated as public in nature, had been transferred upon several private actors, the so-called partner organizations responsible for the assessment and the compensation of the claims. The choice of studying the litigation and the Foundation from that angle proved to be one that would eventually guide and inform the authors' further outlook on law and on their work in general in the future. Every aspect of our research and of our teaching a seminar to a group of German and foreign LL.B. and graduate students in Germany, accompanied by the testimony of direct participants in the post-war restitution efforts, the recent class action litigation in American courts, and the contemporary creation and administration of the Foundation, lead to a whole chain of further questions regarding, ultimately, law's role in bringing past injustice before a judicial forum. Thus, the fate of the litigants as well as of those that fought with or against them became deeply intertwined with issues regarding the adjudication of past wrongs, the purpose and ultimate merit of judicial treatment of claims for compensation, recognition and acknowledgment, the importance of establishing legal responsibility compared with otherwise motivated and comparatively easily accepted "moral", "historical" or "political" responsibility, as documented in the preamble of the Foundation law (http://www.stiftung-evz.de/). But, increasingly, law's boundaries became porous and law's demarcation from ubiquitous discourses on reconciliation, societal memory and confronting 'darker legacies' proved ever more difficult. 70 awareness of other forms of confronting past injustice, 71 perhaps the extremely difficult struggle over compensation for former Nazi-victims pushed the fight for monetary compensation to the forefront. This view still seems to dominate the current discussion, at least in those places where the Holocaust litigation is taken as a possible example of a successful battle for the recognition of injustice. 72 Ultimately, every case brought before a court raises the (eventually unanswered) question of what the plaintiff actually aspired to get out of the proceeding at the end of the day. 73 What seems to be a pressing need in light of the ubiquitous uneasiness about the outcomes of the litigation (even where a settlement marks the end of what started as a fight for the recognition of legal responsibility) is, to begin with, a clarification of instances and competences. Examples are numerous, and the trickiness of examples resides in their blocking our view for alternative models. "Nuremberg" thus becomes a chiffre that influences the debate over such different institutions as the ICC, the Yugoslavia Tribunal (ICTY) but also the newly formed Iraqi Special Tribunal (IST). 74 The state-centeredness of international law becomes strikingly apparent as we assess the chances of the named institutions to bring about reconciliation (not in the least because each of these examples, from Nuremberg to Baghdad, is more or less possessed of the state).
Neuborne, Preliminary Reflections on Aspects of Holocaust-Era Litigation in American Courts
One level below, we find the same conflict of institutions, instances, and competences. The public debate that was spurred in Germany after the already mentioned class action suits had been brought against German companies before US courts provides a contemporary example of the manifold dangers confronting a societal discourse of reconciliation once the law comes into play. As a textbook example itself for the contemporary hybridization of forms of governance, the Foundation "Remembrance, Responsibility and the Future" grew out of a legal threat and simultaneously did away with the legal dimension of the conflict by reformulating the issue as one of remembrance and of political, historical and moral, albeit not legal responsibility. The special character of the German Foundation, with its 5 Billion Euro budget, half funded by German industry and half by the Federal Government, lay in the novel legal basis that provided both for its public creation by an act of Parliament and for the private administration of the actual Foundation work, i.e. the administration of claims brought by former victims or their heirs from all over the world, assessed and carried out by seven private "partner organizations" in countries in Europe and the U.S.. The creation of the Foundation sparked a renewed wide-reaching public interest not only in the tragically long-ignored fate of those who had labored and died in underground factories and other war-industry activities, but also ignited an important discussion in the disciplines of law, political science and history about the ways in which past injustices can be remembered and addressed. Ten years after German reunification and fifty years after the end of the National Socialist regime, the intensive work on the Foundation called into public consciousness the intricacies and fallacies involved with "addressing" a nation's history.
Today, with a number of monographs on this process and on the Foundation, an overwhelming number of scholarly articles, and an ongoing civil society discourse over local archives for forced laborers in thousands of German communities, the question of the role of law might seem superfluous. Society seems to have taken care of the problem, and the Foundation did eventually begin distributing funds to a population of rapidly dying survivors. Yet, this remains entirely unsatisfying. Indeed, the very process of the Foundation's intervention, replacing and ending all attempts at litigation by concrete claimaints before a public forum, raises significant questions as to the role of law. Seen from this angle, the Foundation is but an example through which to explore the role and function of law in such a politically overheated and polemically congested context. While the Foundation (and the funds it distributed, and is still distributing, in exchange for the renunciation of each claimant of any future litigation for compensation in connection with his or her historical fate 75 ) presented itself as a truly absurd inadequacy of a publicprivate fund to compensate the by-then-rapidly-dying victims and their heirs for the crimes committed against them, the role of the law is almost untraceable. In the eyes of the public, the tedious technicality of questions of statute of limitations, forum non conveniens, contract or tort, individual responsibility, international treaty law and political question doctrine was adequately replaced by a Foundation that would not only be able to provide speedy compensation (as compared to lengthy processes before courts) but, more importantly, provide an allegedly more dignified forum through which to remember and to honor this dark past. While the media
reported on the transatlantic negotiations and the numerous and eventually successful attempts by German industry representatives to present their participation in the fund as a moral and political, but not as a legal, recognition of their involvement in the murderous labor industry of the Third Reich, 76 future research ought to reach beneath this layer of justification.
E. Conclusion, or What is the Matter with Legal Education?
The above might already have helped to illuminate the degree to which transnational human rights litigation, transjudicial communications and constitutional "borrowing," 77 "constitutional analogies," 78 and the "proliferation of international judicial bodies" 79 have long ceased to be of concern only to those working in international law. Any assessment of current developments in core fields of a law school curriculum will inevitably be informed by outside influences of international, transnational and comparative law. 80 While this insight is beginning to take hold in curriculum reform committees everywhere, 81 it is, however, still a long way to bridge the gap between the mostly traditional canon of First Year Courses and the crème de la crème curriculum specializations that are offered here and there. 82 As the norm, we find an overwhelming commitment to a First Year, straight-forward legal education in Contracts, Torts and Civil Procedure etc. and, ensuing, a more or (usually) less directed course of upper year studies, allegedly permitting students' autonomous selection of their course menu with a view towards possibly developing distinct avenues of employment. In the meantime, the relationship between the national and the international remains as insufficiently theorized (let alone taught) as that between theory and doctrine. The longstanding inquietude in the latter about whether to throw in a mandatory theory course at the beginning or in the middle of the core curriculum still lingers just as painfully as that regarding the permeation of the law school curriculum with comparative and "international" concepts and ideas. Currently, the governing rules (and fears) of legal education seem to allow for very little reflection on either the structural transformations or the international/comparative dimensions of ongoing changes in administrative or constitutional law, in contract or corporate law, criminal law or civil procedure. 83 This assessment is likely to leave those teachers unimpressed who find themselves regularly burdened with one or more sections of First Year core curriculum courses. Expectedly, they will point out the importance of providing the students with a solid foundation in the main fields of law. In addition, they are likely to mention the incessantly growing amount of substantive and procedural law that stands in brutal contrast to the crucially limited time that is available during the bref séjour at law school. Thus, the answer as well as -often enough -the resignative end of many reformist initiatives has been to leave the core more or less untouched; a steadfast commitment to teaching the students in minimal time the fundamental rules of substantive and procedural law in order to adequately equip them for practice prevails.
In contrast then, there might be some very sophisticated and often densely structured (i.e. too many classes) Upper Year program supposedly allowing the student to intensify and to deepen his or her knowledge and expertise in a wider field of concentrated study. Certainly, where the Upper Year programs often lack in coherence and philosophy, the First Year curriculum is flawed as well. In light of the fast growing amount of law and its dynamic differentiation, even the core doctrine has to be taught in a highly selective fashion. This is certainly not remedied by pointing to the alleged scholarly maturity of Anglo-American law students who gain the J. 
as even an excellent undergraduate degree in political science or biology is by no means a guarantee for a necessarily curious and critical attitude towards the law.
At the same time, faculty teaching First Year courses in Europe or in North America will want to protect the virtual minimum of form and substance in First Year against even further curtailing and optional curriculum design in order to guarantee some form of common comparative ground in legal education within a competitive educational and professional training environment. So, with negligence and fear reigning in contracts and torts education, the fancy stuff is supposed to happen in the Second and Third Years. It is only here, and only at some schools, that the law student might learn about the various international dimensions and comparative influences of the law he or she is in the process of learning. Certainly, while Jurisprudence, Public International Law and Comparative Law can be selected in the upper years, the First Year subjects will appear even more merely "basic," "necessary," and "doctrinal." To the student, then, who specializes in Commercial, Corporate and Securities Law, law school will most likely end without that student having to confront, him-/herself, the grounds for a choice of arguments and assessments. Meanwhile, during law school, the gap widens considerably between these odd creatures who structure their Upper Year curriculum around theory, Indigenous Law, Comparative or International Law and those who move directly from Contracts to Torts to Corporate and Securities on to Bar School.
While it is less problematic that the experience of these students is different, it must be our concern, as teachers of law, to ensure that at some point in the 3-year program we design and administer, the very fragility of law, its unattainedness 85 and its status as 'not yet' 86 as a possible normative regulatory instrument of social relations is communicated to the students. As we all know, this can be the case in every field of law. If we are more reluctant to pull away the carpet from underneath our straight-A doctrinal students in contracts and corporations, and more inclined to do so in Jurisprudence and Public International Law or in a course on "Law and the War on Terrorism," then we can hardly blame the students for this. Instead, it is probably due to our far progressed internalization of pressures and expectations associated with the competition among law schools or "good students, the job "market", the confusion over key qualifications, and, finally, the overall questionable status of legal education being provided by a "professional school." If we engage students in a Jurisprudence class in a discussion about formalism and positivism, but do not allow ourselves even to mention it in Contracts or Civil Procedure, it is most likely that for some students law school will remain an extremely exciting and enriching experience, while we as teachers have failed to reach many of them in teaching them about the constructed nature of legal reasoning and legal assessments. While we are afraid to even engage in the transformation of the First Year curriculum in order to stimulate among the school's faculty the willingness to raise a different set of questions and inquiries among the students about the fundamental rules in their 'basic' courses, we trod along and accept the teaching load in Lower year courses, but look immensely forward to our graduate seminar with the small group or our favorite students. So, who is to blame?
Eventually, we end up back to where we started. The transnational communication of legal experts remains the prerogative for the happy few on the international law circuit with the impressive sounding classes and the particular sort of students that vaguely imagine themselves working for an international organization sometime. We will happily specialize them, teach them about the International Criminal Court, maybe the strange creature called the European Union, occasionally add in a few insights from our international consulting work, and even allow our eyebrow to rise when referring to teachers who never moved beyond First Year Contracts. Sadly, our students will find nothing wrong with that as they themselves have understood the choice they made when enrolling in the International stream instead of joining the pack in Corporate Finance and Advanced Securities Law. Certainly, they are just as mistaken about the quality of education and about the law, too. While we will be able to teach them about the strange and fascinating replication of the "public" and the "private" in international legal discourse (e.g. the competition between criminal prosecution and transnational civil Human Rights litigation before domestic courts), it is already too late now, after they have taken all of their basic courses, to further explore this tension between public/private and politics and market as it unfolds within domestic law. 87 Without a clear and solid connection within the curriculum between Legal Theory and International Law, and between those fields and the rest of the curriculum, students will leave law school, regardless of their having chosen this or that curricular stream, without any real understanding of the deep interpenetration of domestic legal concepts with conceptions of power and of culture, from near and far. They will also not see the way in which the critique of legal concepts within domestic law is indispensable for the learning of the 'language' of globalized law. 88 Most likely, the experience of students leaving law school will have been diverse and at times also contingent, and more so than it should have been if there had been a more wide-spread consensus among their teachers about the importance of reflecting upon the changing nature of the beast whose structure, texture and colors they relate to them in exchange for a certain number of credits. 
